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Objectives of the Research

Taking into account that there isn’t tradition of involving Public Policy Research Institutions, Think Tanks or Interested Parties into discussions and analysis of draft laws in Armenia the objective of my study is working out propositions and schemes for the following:

1) Strengthening the internal capacity of the National Assembly to support the legislative process, focusing particularly on the financial and economic analytical aspects of that process by providing link with Public Policy Research Institutions

2) Improving National Assembly systems for constituency relations and outreach by involving Public Policy Institutions into Lobbing Activity

3) Increasing public and media access to information about the National Assembly’s operations.

Although these three areas are listed separately, they are interrelated. 

Introduction

In the past, the policy formation and arbitration function of the central state apparatus was weakly developed, at the same time; the state bureaucracy was comprehensively politicized. Against this background, the key challenge of post-communist transformation has been to ‘governmentalize’ the executive, i.e. to enforce the rule of law and to professionalize the staff. Public sector reform has, accordingly, centered on attempts to concentrate law making and enforcement.

At the same time, the new global standards of governance are emerging. Citizens of developed countries are demanding better performance on the part of their governments, and they are increasingly aware of the costs of poor management and corruption. The concern was raised by the inability of governments to take a long-term view, being instead absorbed in dealing with day-to-day problems and current political difficulties.

The ultimate goal is the ability to tackle its concerns and problems more effectively and thus increase its policy-making capacity. 

This paper seeks to provide a practical approach to helping the government to provide high quality public policies by taking into consideration existing challenges. It does so from the conviction that professional policy making and effective policy management is essential to a successful development of the country. 

Overview of the structure and functions of the National Assembly

The Article 62 of the Armenian Constitution (1995) vests the legislative power to the National Assembly (NA). According to the Articles 63-62 of the Constitution, the NA elections are held every four years within 60 days before the termination of the power of the previous convocation that takes place in June. The Article 64 defines that any citizen over the age 25 having voting rights, being the Armenian citizen and permanently residing in the country during the last 5 years prior to the elections, can be elected as the NA member. 

The Armenian Electoral Code (1999) determines the size and composition of the NA. Article 95 of the Electoral Code states that the election system is of the mixed type, since a part of the NA members is elected through “majoritarian” vote (one member from each electoral district), while the other part is generated through the proportional party lists (the seats are distributed among parties according to their shares of the received votes). Currently, there are 75 proportional and 56 majoritarian seats (out of total 131) in the new NA elected on May 25, 20031. The leadership of the NA consists of the Chairman and two Vice-Chairmen. They are elected from the NA members for the whole period of the current convocation. As envisaged in the Article 79 of the Constitution, the Chairman is responsible for chairing the NA sessions, managing the NA material and financial resources and ensuring the NA regular functioning. 

Factions and groups 

The basic political units of the Parliament are the factions and groups. The factions are formed based on the results of the proportional list of the elections. Only representatives of those parties that received more than 5% of votes can form factions. Those NA members who were elected by the majoritarian vote, no matter as an individual or party candidate, can voluntarily join any faction. Factions are represented in the permanent committees in the same proportions as their proportion is among the total number of NA members. This ensures adequate political composition of all permanent committees. At least 10 NA members can establish a parliamentary group. The group can be dissolved either by its decision or automatically, when the number of its members decreases to less than 10.

Sessions

As mentioned in the Article 69, regular sessions of the NA are held twice a year – a spring session, which starts from the first Monday of February and ends on the second Wednesday of June, and a fall session (beginning from the second Monday of September and ending on the second Wednesday of December). The floor meetings during the sessions are held every two weeks (from Monday to Wednesday). Sessions are open, except the cases, when the NA can decide that the session should be close-door as per request of the President, or any permanent committee or individual member of the NA. Extraordinary sessions can be held by the presidential decree based on the request of the Government or the petition of at least one third of the NA members and cannot last more than six days (see the Article 70). Upon the request of the Government or the petition of at least one third of the NA members, the NA Chairman convenes a one-day extraordinary meeting.

Committees

The Constitution also stipulates the functioning of the NA permanent and temporary committees (see the Article 73). Six permanent committees are established for the preliminary discussion of the draft laws and decisions as well as the submission of appropriate conclusions to the NA, whereas temporary ones are formed for the discussion of particular draft laws or for the submission of relevant information on certain important events and facts. The Article 21 of the Law on the NA Procedures (2002) points out that the permanent committees are on: «state-legal»; «finances, loans, budgetary and economic»; «foreign relations»; «science, education, culture and youth»; «defense, national security and internal affairs»; and «social, health and environmental» issues. The committee chairmen are elected by the NA, and the deputy chairmen - by the members of the committees among themselves. The NA committees can organize public hearings on the issues of national and international importance and invite there top-level state officials and experts.

The President and National Assembly

The Article 55 of the Constitution (signing or vetoing laws and dissolving the NA by the President), 57 (impeaching the President), 58 (accepting the President’s resignation), 59 (deciding on the impossibility of the President to carry out his/her functions) and 60 (regulating the situation after the President’s office is vacated) legalize relationships between the NA and the President of Armenia. The submission of the Government program and the state budget for the NA approval as well as the procedures of the state budget approval are envisaged by the Articles 89 and 90 to regulate relationships between the NA and the Government. Articles 99 (appointing five out of nine members of the Constitutional Court by the NA) and 101 (appealing to the Constitutional Court by at least one third of the NA members) concern relations between the NA and the judiciary. Articles 111 and 112 defines the NA role in holding constitutional referenda and referenda on passing laws, correspondingly. 

NA and Executive

The NA can be an effective functioning pillar of the Decision making process and successfully contribute to the balancing to executive, if it really acts in accordance with its major legislative, representative and watchdog functions. Formally, the Armenian Constitution separates the legislative branch of the government system from other branches. However, the law comes into force only when the President signs it (see the Article 55). The Constitution also gives to the President a veto power, though the NA can still pass the vetoed law by the majority of votes (see the Article 72). All this can be viewed as a means to indirectly empower the President with the legislative power. 

A more serious failure to de-facto separates the legislative and executive powers is the fact that, in fact, the NA frequently acts as a rubber stamp for the bills proposed by the Armenian Government. The Article 75 of the Constitution provides that the Government has the right to take the legislative initiative. Though it is the NA that decides whether to pass the bills proposed by the Government or not, it usually makes a positive decision, with minor changes and amendments to the proposals. The statistics of the recent years clearly demonstrated that the vast majority of the passed bills were proposed by the Government. During the period of September 1999 to May 2003, the NA of the previous convocation managed to pass 540 laws among which 412 were the Government bills and only 128 of those initiated by the NA members. Moreover, 82 out of the abovementioned 128 were proposed by the ruling faction that actually represented the Government2. 

Such law-making power given to the executive is used by the senior governmental officials for their personal gain. There are clear evidences that many senior executives, especially among the ministers, abuse their position to either directly (but unofficially) get involved in the business activities or become a “roof” for other businessmen. Naturally, they tend to create a favorable legal environment for their businesses or the businesses under their “protection”. The review of numerous economic and business-related bills proposed by the executive reveals the correlation between the implications of those laws, on one side, and the specific interests of some financial, industrial or trade groups and clans under the patronage of certain senior government officials, on the other side. 

Oversight Function
The failure to effectively separate the power between the legislative and executive branches of the government not only weakens the legislative functions of the Parliament and creates corrupt opportunities for the senior officials of the executive branch, but also undermines another important role of the NA, namely, its watchdog control over the executive. This function of the legislature is materialized through the power of the NA to approve or disapprove the Government program and the state budget, pass vote of confidence or non-confidence to the Government and control the implementation of the state budget through the Control Chamber. All these provisions stipulated by the Articles 74, 76, 77 and 84 of the Law on the NA Procedures are formally followed. 

However, for several reasons discussed below, the NA is restricted to really exercise its watchdog power. For example, since July 1995, when the current legal-constitutional system was established in Armenia, there have been no incidences of a no-confidence vote to the Government or a disapproval of the Government programs. Normally, the NA approves the programs submitted by the Government with no serious and well-structered discussions. The situation is not much different with regard to the NA power to approve the state budget. Though there have been some instances of the prolonged budget-related debates, the NA has never disapproved a single budget proposal3. In addition to this, the concessions usually made by the Government to the NA on different expenditure items were not of the strategic importance and frequently reflected corporate interests of the represented businesses.  

A strong indicator of how inefficiently the NA carries out its watchdog functions over the executive is the existence of certain categories of public expenditure that are not subject to the approval by the legislature. For instance, the Article 18 of the Law on Budgetary System (1997) stipulates that the law on the budget of the given year should define the procedures of the formation and the use of so-called «promotional» funds (generated from the collected state revenues) for the employees of the Ministry of Finance and Economy, Tax Inspectorate and Customs Administration. And, though, in general, the budget expenditures are under the control of the legislature, yet there is a room for misuse of those funds by the abovementioned governmental institutions.  

The Article 19 of the same Law provides another, even stronger, corrupt opportunity  - it stipulates the formation of the Government Reserve Fund to cover the unanticipated public expenditures that could occur during the fiscal year. The Article defines only the maximum size of the Fund (not more than 5% of total expenditures of the state budget), delegating the power of the resource allocation to the Government and thus enabling the latter to make the uncontrolled arbitrary decisions on this matter.  

Elections

How freely and fairly the NA members are elected is the next question strongly related to how well they represent their constituency and how accountable they are to the latter, which is, in its turn, a quite critical issue in Armenia. The failed representation and the lack of accountability create corrupt opportunities for the legislature. One of the widely recognized preventive mechanisms is recalling of the NA member by the constituents or removing him/her from the office through initiating by-elections. 

Another option is to impose strict limitations on the party member defections4. As known from international experience, both ruling and rival parties very frequently bribe defectors. Those who can easily quit the party they represented during the elections to join the new majority in the NA are actually not responsible for the failure of that party and thus no longer accountable to their voters. Neither the Constitution nor relevant laws provide such mechanisms, so the public has no legal means to hold the NA members accountable. 

There are various other mechanisms that can contribute to the promotion of transparency and accountability of the Armenian legislature. Among them is setting the strict rules to prevent conflict of interests, monitor income and assets of the NA members and apply a practice of free debates. According to the experts' opinion and some media coverage, one of the major reasons why candidates seek seats in the NA is to get immunity not to be brought to the court in the case of illegal behavior. The Article 66 of the Armenian Constitution stipulates that the NA member cannot be arrested or be subject to the criminal or administrative prosecution without the consent of the NA. 

Normally, such constitutional provision that exists in many countries all over the world is aimed to protect the legislator from being persecuted for his/her speeches, arguments and actions directed towards revealing illegal and/or improper behavior of the government officials or big businessmen. However, this issue is becoming quite critical when the increasing number of business tycoons is becoming the NA members (frequently being elected, as the press and rumors report, through buying votes, bribing members of electoral commissions, etc.). Once they get the seats in the NA, most of them rarely appear in the NA building to play an active role in the law-making processes. Nevertheless, when needed they obviously represent in the legislature their personal or corporate business interests rather than the interests of their constituents. In this respect, strict conflict-of-interest rules are especially important, as they will prevent from the lobbying of those laws that create favorable conditions for some business groups at the expense of others. Monitoring of income and assets is another efficient safeguard to reveal specific private interests of the NA members and their connections with other businesses.

The Armenian Constitution has provisions to protect freedom of speech and expression (see the Article 24). The additional provision specifically protecting free debate in the NA is included in the Article 66. It says that the NA member cannot be persecuted or held accountable for the actions resulting from his/her status, including for the opinions expressed in the NA, if such opinions do not contain libel or insulting expressions. In the meantime, the NA member can be persecuted, if he/she expresses his/her opinions outside the NA. This leaves a room for arbitrary decisions on whether the presented opinions contain libel or insulting expressions or not. Such deficiency of the constitutional provision points to the necessity of clarifying the issue of the NA member immunity related to free debates.

Access to the Legislature

The public access to the legislature is a strong indicator of how democratic and transparent is the whole system of governance. The major tool to ensure such access is to secure free and fair elections and thus provide the full representation of all groups and classes of the society in the NA. There are various other mechanisms aimed at promoting public participation in the law making. Particularly, the NA should keep informed the public about its ongoing activities. This would allow all the interested parties to express their opinions and comment on the laws under consideration before they are passed in the NA. 

Usually, mass media widely covers the NA sessions, especially through the state-owned publications and channels such as Hayastani Hanrapetutyun (Republic of Armenia) daily, Public TV and Public Radio give detailed reports on the floor debates. All laws and decisions passed by the NA are published in the Pashtonakan Teghekagir (Official Bulletin) journal that is normally issued twice a month. The publication of the Pashtonakan Teghekagir started from January 1997, so earlier the NA laws and decisions were published in the NA Bulletin issued twice a month. Today, the NA has its official web-site (www.parliament.am) in three languages – Armenian, English and Russian that contains information on relevant news and events, bio-data of the NA members, composition of factions, groups and permanent committees, as well as adopted laws and decisions.

Despite of all the noted above, the actual access of the average citizens and civil society groups to specific information they are interested in is as limited in the NA as in most state institutions. The access to information/documents from the NA is regulated by the Law on Citizens’ Suggestions, Applications and Complains (1999) and some provisions of the Law on the Public Service of the NA Staff adopted in 2002. Such a limitation is determined by the imperfect legislation, poor law enforcement, absence of customer-oriented approach, lack of technical and human capacity, etc.  

In addition to this, the NA has no practice of regular public hearings and involvement of academicians, independent experts, and NGOs in the law-making processes, as stipulated by the Law on the NA Procedures, though some cases of cooperation are recorded. Basically, the civil society participation is limited to the occasional participation at the public hearings, rare cooperation in drafting laws, and some lobbying activities initiated by interested groups and NGOs. The absence of participatory mechanisms should be also addressed to the Government bearing in mind the fact that it executes even more legislative power in Armenia than the NA (see above).         

Constituency Relations and Outreach

Constituency outreach is foreseen in the general operations of the National Assembly.  The Assembly bylaws state that deputies should have meetings with citizens, organize meetings in their electoral district, and study and promote the grievances received from the voters. Local self-governing bodies are technically obliged to provide a furnished room to the deputy in his or her electoral district to receive constituents.  In practice, members of Parliament do not value or emphasize enough their role in communicating with the people and groups they represent.  In the cases of proportional-list members of Parliament, they must rely heavily on the internal organization of their parties and factions to carry out strategic constituency servicing practices.  Unfortunately, Armenian political parties have not yet made the connection between their constituent outreach strategy and electoral success (or failure as the case may be). 

Armenia’s electoral system strongly influences the way members of Parliament serve their constituencies.  As noted in the RFP, deputies are elected from a mixed system of majority or “first past the post” districts, and closed party lists based on proportional representation. Lines of accountability to constituents are less clear for proportional members of Parliament, who owe their positions on party lists primarily to the political party apparatus.   

1. Improve the functioning of parliamentary factions and groups, as well as improve their integration with political party outreach strategies during non-electoral periods; and 

2. Improve outreach to both formal and informal interest and demographic groups such as women, the elderly, farmers, trade union members, and others sharing common interests. 

Access To Information About and From The National Assembly

The National Assembly remains a “closed” institution. Armenians wishing to access the public policy process are generally blocked from doing so because of a broad range of impediments. Information on the Assembly’s work — its activities, debates, and draft bills — is not consistently or widely made available on a timely basis.  As an institution that is central to open democratic debate and policy dialogue, the Assembly receives far too few visits from citizens, interest groups, and others.  When citizens come to the Assembly for any reason, they are subject to overly stringent security procedures, which tend to discourage visits and create an environment of inaccessibility

The Assembly’s Public Relations Department should play a critical role in promoting the overall transparency and openness of the legislature.  As in any country, the department’s primary role should be to provide information to the public, the media, and members of Parliament about the National Assembly’s daily work and activities.  When asked about the critical role the department can play in promoting the institution and its activities, the Department Director appeared to be more preoccupied with the relatively narrow function of providing administrative services directly to members of Parliament such as organizing press conferences, and only when requested. 

Information about changes in laws and regulations is not being circulated to the people who need the information. No matter how transparently the Assembly is prepared to function, establishing a sound legal basis for public access to information also is critical.  
1 It should be mentioned that in December 2000, the previous NA fixed 94 proportional and 37 majoritarian seats, but later, in July 2002, the number of proportional seats was decreased from 94 to 75 and the share of the majoritarian seats was increased from 37 to 56. The formal explanation given by the parliamentarian majority was that such initiative was to strengthen the role of political parties in decision-making processes. However, the opposition (who voted against the enlargement of the majoritarian seats) claim that the majority did that to secure its dominance in the new convocation of the NA. As the opposition leaders stated, it is possible to affect the outcomes of the elections through using administrative resources in the overwhelming majority of districts, since the ruling party and its supporters has a strong control over local and Marz (provincial) government structures.


2 Hayastani Hanrapetutyun daily, N83 (3217) April 30, 2003 


3 In 1997 and 2000, the state budget was approved after the begining of the next fiscal year which is allowed by the Constitution if the expenditures are kept equal to what was spent in the same period of the previous fiscal year (see Article 76).


4 The largest one-time defection in the NA occurred in February 1998 related to the resignation of Levon Ter-Petrossian, the former President of Armenia. More than 60 members of the Republic faction, headed by the Pan-Armenian National Movement ((Ter-Petrossian's) party, left the faction and join other factions and groups. The overwhelming majority of the defectors joined “Yerkrapah” group that was affiliated with Vazgen Sarkissian (that time the Defence Minister and then the Prime Minister), Robert Kocharian (the former Prime-Minister and the current President), and Serge Sarkissian (the former Minister of National Security and the current Minister of Defense). 








